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Proposed Intervenor Sergeants Benevolent Associétie “SBA”) submits this
Memorandum of Law in Support of its Motion to Intene Pursuant to Federal Rule of Civil
Procedure 24.

l. INTRODUCTION

The SBA, a collective bargaining unit represenseggeants in the New York City Police
Department (the “NYPD”), respectfully requests tthas Court allow it to intervene in this
matter for the purposes of (1) participating in temedies phase of this matter, and (2) timely
(within the prescribed 30-day period) appealing thourt’s August 12, 2013 opinions. The
SBA submits that its participation will bring toethe proceedings a unique and valuable
perspective concerning the stop and frisk practtessue in this matter. Sergeants spend their
days working in the field, on patrols, conducting\veillance, and in numerous other situations
that bring them directly in contact with potensaispects. In addition, sergeants are responsible
for supervising subordinate officers, directingithmatrols, reviewing records of their stops, and
otherwise training, advising, and disciplining theiffhere is no group that can serve as a better
voice for the police on the ground, dealing with thay-to-day realities of law enforcement in
New York.

As demonstrated below, the SBA satisfies the stalsdar mandatory intervention and,
in the alternative, permissive intervention. Oftalar note is the SBA’s direct and substantial
interest in any reforms to stop and frisk polici&uch reforms likely will directly affect SBA
members by increasing their workload and affecsitagfing and employee safety, practical
impacts that are mandatory subjects of collectamgaining under New York law. The City of
New York (the “City”) is required to negotiate withe SBA regarding matters that have a
practical effect on sergeants’ workload, staffisgfety, and other matters that may be affected

by City decisions.
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Moreover, police sergeants play a unique, dualaslpolice officers who both supervise
andpersonally conduct stops and frisks. Accordintitg Court’s opinions in this matter have
given sergeants substantial future responsibitityehsuring that all suspects’ constitutional
rights are respected. While this Court is corte@cknowledge the importance of sergeants to
this process and to note that they will be crittoahny future reforms, it should also know that
such reforms have the potential both to put sertgéaafety at risk and to impose on them
burdensome and possibly challenging additionakdudind responsibilities. Moreover, failure to
meet those new duties and responsibilities canlessbto disciplinary measures by the NYPD
against the SBA’s members, resulting in a potewlidrgence of interests between the City and
SBA members. As the organization representingriti@iduals most directly affected by
changes to NYPD policy, the SBA should be permittegresent the Court with its analysis of
any proposed reforms based on the collective kraydeexperience, and expertise of its
members.

Having reviewed this Court’s two opinions in thister dated August 12, 2013 (the
“Liability Opinion” and the “Remedies Opinion”; deLtively, the “Opinions”), the SBA has
determined that its members, who are both fielacpadfficers and supervisors, will be uniquely
affected by both the remedial proceedings to belgcted before this Court and the appeal of
this matter currently pending before the Secondu@iiCourt of Appeals, particularly when the
impact of the Court’s decision will directly affeit$ members’ day-to-day job responsibilities.
Therefore, it is especially important that the SBAmade a party to those proceedings.
Relevant case law permits unions to intervene pafment for purposes of both participating

in remedial proceedings and seeking review of tldgment on appeal.
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Simply put, the SBA’s intervention in this matteitlenefit the Court and its appointed
Monitor in their effort to identify needed chandgedNYPD’s stop and frisk practices and to
decide among the options for change, making aipgediifference both for the SBA’s members
and for the public. This Court should grant theA%Bmotion to intervene, give its members the
necessary representation that they would not oikerlave, and create an opportunity for
meaningful and effective reforms that will be Saitsory to all interested and affected parties.

I. FACTUAL BACKGROUND

The SBA is a an independent municipal police uniiwse membership consists of
approximately 13,000 active and retired sergeatiseoNYPD. The SBA is the collective
bargaining unit for those sergeants in their canttn@gotiations with the City of New York (the
“City”). The SBA'’s central mission is to advocdte, and protect the interests of, its NYPD
police sergeant members. Affidavit of Edward D.Ilvbs (“Mullins Aff.”) § 3.

NYPD police sergeants are at the front line ofgoBervices in the City. Mullins Aff.

7. Among other things, a sergeant is responsdslsudpervising patrolmen and other subordinate
officers, implementing policies of the NYPD on tbteeet level.ld. A sergeant is required to
train, instruct, monitor, and advise subordinatetheir duties, and is held directly responsible
for the performance of those subordinaties. Failure to carry out any of the above
responsibilities can, and often does, result inrti@osition of disciplinary sanctions against the
sergeant, who is the front-line supervisor resgmador carrying out the mission of the NYPD
during thousands of street-level encounters. MsilAff.  12.

In addition to supervisory responsibilities, howegesergeant also routinely performs
field police work, which typically consists of réilely complex law enforcement activities with
which only sergeants are entrusted. Mullins Af8. fSome sergeants spend the entire work day

in the field patrolling streets in his or her preas, either in uniform or in plain clothes
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conducting surveillance. Mullins Aff. 1 9. Sergé&aalso patrol in the field in cars, unmarked
vans, on foot, and on horseback. Mullins Aff. § Tlhey are directly dispatched to more
difficult and complex calls, are expected to deiearand verify probable cause in all arrests in
their units, and are the only police officers auithed to use certain types of non-lethal weapons
such as Taserdd. Sergeants are also required to prepare variousidrcement reports and
are ultimately responsible for all paperwork inithenits. Mullins Aff. I 11.

In this matter, the Court has examined the congtitality of a policing tool referred to
as “stop, question and frisk,” whereby a policeagff may briefly detain an individual upon
reasonable suspicion that criminal activity “maydbeot” and may, in connection with the
detention, perform a protective frisk of the indiwal if the officer reasonably believes that the
person is in possession of a weapon. Liability @p26. Plaintiffs in this matter (characterized
by the Court as “blacks and Hispanics who werepd]), individually and on behalf of a class,
argued that NYPD'’s use of stop and frisk (1) vieththeir Fourth Amendment rights because
they were stopped without a legal basis; and @pted their Fourteenth Amendment rights
because they were targeted for stops based orrdiceir Liability Op. 1-2. On August 12, 2013,
following a nine-week bench trial, the Court issaed entered the Liability Opinion, finding the
City liable for violating Plaintiffs’ Fourth and feoteenth Amendment rights; and the Remedies
Opinion, which ordered a permanent injunction raggithe City to conform its stop, question
and frisk practices to the U.S. Constitution. lLligpOp., Dkt. No. 373; Remedies Op., Dkt. No.
372. The Remedies Opinion also ordered the appeint of an independent Monitor to oversee
the implementation of reforms that would bring sit@p and frisk practices into constitutional

compliance. Remedies Op. 9-13.
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The Remedies Opinion contains the following spedtatements and findings regarding
sergeants and supervising officers generally:

* “An essential aspect of the Joint Process Reforitdaithe development of an
improved system for monitoring, supervision, argtgiline,” Remedies Op. 23;

* “[Clomprehensive reforms may be necessary to ertbereonstitutionality of stops,
including revisions to written policies and traigimaterials, improved documentation of
stops and frisks, direct supervision and reviewtop documentation by sergeants,”
Remedies Op. 23;
* “[B]ased on the findings in the Liability Opiniothere is an urgent need for the NYPD to
institute policies specifically requiring sergeamso witness, review, or discuss stops to
address not only the effectiveness but also thstitationality of those stops, and to do
so in a thorough and comprehensive manner,” Rem&je 24; and
» “Because body-worn cameras are uniquely suiteddoessing the constitutional harms
at issue in this case, | am ordering the NYPD #titate a pilot project in which
bodyworn cameras will be worn for a one-year pehgafficers on patrol in one
precinct per borough — specifically the precincthithe highest number of stops during
2012. The Monitor will establish procedures for theiew of stop recordings by
supervisors and, as appropriate, more senior masjaggemedies Op. 27.
The Liability Opinion also specifically mentionsrgeants in numerous places, highlighting the
role of sergeants both in carrying out and in sugerg stop, question and frisk practices. For
example, the Court notes that Sergeant Jonathaabkbwas one of two officers who conducted
one of the stop-and-frisk arrests at issue inrtragter. Liability Op. 125-26 n.463. Similarly,
the Court identified Sergeadiames Kelly as one of three officers involved irathe Court
determined was an unconstitutional frisk of Pldfrikioyd. Liability Op. 164. The Court noted
as to one of the incidents at issue that, aftedgoting the stop and recovering a knife, two
officers called Sergeant Daniel Houlahan to theede assist them in the field. Liability Op.
142-43.

While the Opinions conclude that many of the adiohthese sergeants were improper

and that the stops and frisks should have beenucted differently, they do not contemplate the

involvement of sergeants in the remedial proceedindor do they address the perspectives and
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experiences of sergeants as police officers wethdilnal role of both conducting and supervising
or reviewing police action that involves stop andkf practices. Likewise, the Opinions do not
analyze the effect that the proposed reforms vallehon the collective bargaining rights of the
SBA. Nor do the Opinions acknowledge the potentia¢rgence of interests between the City
and its employees due to their status as collebi@gaining counterparties.

Because the SBA is a recognized bargaining unresgmting employees of New York
City (i.e., police officers), its bargaining authority is ohefd by the New York City Collective
Bargaining Law (“NYCCBL"). N.Y. City Admin. Code §2-307(4). The NYCCBL provides:

[A]ll matters, including but not limited to pensigmvertime and time and leave
rules which affect employees in the uniformed pmlitre, sanitation and
correction services, or any other police officedaBned in subdivision thirty-
four of section 1.20 of the criminal procedure Mo is also defined as a police
officer in this code, shall be negotiated with teetified employee organizations
representing the employees involved.

N.Y. City Admin. Code § 12-307(4). The SBA is atdeed employee organization representing
police sergeants, and is recognized by the Cigossand exclusive collective bargaining
representative for all employees of the NYPD wité title of sergearit. Therefore, the City is
required to negotiate with the SBA all matters wittihe scope of collective bargaining under the
NYCCBL. The NYCCBL circumscribes the scope of eotlve bargaining as follows:

Scope of collective bargaining; management rights. Subject to the provisions
of subdivision b of this section and subdivisioof section 12-304 of this
chapter, public employers and certified or desigd@&mployee organizations
shall have the duty to bargain in good faith on @ga@ncluding but not limited to
wage rates, pensions, health and welfare benefitigrm allowances and shift
premiums), hours (including but not limited to auae and time and leave
benefits), working conditions and provisions foe theduction from the wages or
salaries of employees in the appropriate bargainmgwho are not members of
the certified or designated employee organizaticenaagency shop fee to the
extent permitted by law, but in no event exceedimgs equal to the periodic
dues uniformly required of its members by suchiftedtor designated employee

! SeeSergeants Benevolent Association June 1, 2005gu#t29, 2011 Agreemeratyailable at
http://sbanyc.org/documents/resources/2005-201 1&Mtsdt. pdf

-6-
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organization and for the payment of the sums saicted to the certified or
designated employee organization, subject to agipkcstate law, except that:

* % %

b. It is the right of the city, or any other public ployer, acting through its
agencies, to determine the standards of servides tdfered by its agencies;
determine the standards of selection for employnurect its employees; take
disciplinary action; relieve its employees fromydbecause of lack of work or for
other legitimate reasons; maintain the efficientgavernmental operations;
determine the methods, means and personnel by \gbidgrnment operations are
to be conducted; determine the content of job dlaasons; take all necessary
actions to carry out its mission in emergenciesl; exercise complete control and
discretion over its organization and the technolofjygerforming its work.
Decisions of the city or any other public emplogarthose matters are not within
the scope of collective bargaining, babtwithstanding the above, questions
concerning the practical impact that decisions lb@ &bove matters have on
terms and conditions of employment, including,rmitlimited to, questions of
workload, staffing and employee safety, are withanscope of collective
bargaining

N.Y. City Admin. Code § 12-307(6)b (emphasis addadhile the City retains discretion under
the NYCCBL to make high-level policy decisions redjag how public employees such as

police officers are to perform their work, the preal impact resulting from those decisions
remains the subject of collective bargaining. Wisisuch as the SBA have authority to negotiate
with the City regarding matters that have a prat&dfect on their workload, staffing, safety,

and other matters that may be affected by Citysiees. The City is required to negotiate with
the SBA all matters within the scope of collectbargaining under the NYCCBL.

1. ARGUMENT
A. The SBA May Intervene as of Right Pursuant to Rul@4(a).

Federal Rule of Civil Procedure 24(a) providesrfon-party intervention as of right.
Fed. R. Civ. P. 24(a). A court must grant a noriyfmmotion to intervene as of right if: (1) the
motion is timely; (2) the putative intervenor hasiaterest in the existing litigation; (3) the

intervenor’s interest would be impaired by the oute of the litigation; and (4) the intervenor’s
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interest will not be adequately represented byettisting parties.ld.; D’Amato v. Deutsche
Bank,236 F.3d 78, 84 (2d Cir. 2001). Courts consth&se requirements liberally in favor of
intervention, a principle the Ninth Circuit hasieutated as follows:

A liberal policy in favor of intervention servesthcefficient resolution of issues

and broadened access to the courts. By allowingegawith apractical interest in

the outcome of a particular case to intervene, thet] often prevent[s] or

simplif[ies] future litigation involving related terests; at the same time, [the
court] allow[s] an additional interested party tgeess its views . . . .

United States v. City of Los Angel288 F.3d 391, 398 (9th Cir. 2002) (emphasis igial)
(internal quotation marks and citation omitted).

Here, all four factors are met. This Motion is¢imnbecause the SBA has filed it before
the reform implementation has begun and beforéinime for appealing the Opinions expires.
The SBA's interest in the litigation is that théarens will directly affect SBA members by
increasing their workload and affecting staffinglamployee safety, practical impacts that are
mandatory subjects of collective bargaining undewN ork law. That interest will be impaired
if the SBA is not permitted to provide input regaglthe practical import of proposed reforms.
The SBA's interest would not adequately be repriesehy the City, which, though its interests
may overlap with those of the SBA, will not prestdre Court or the Monitor with the unique
perspective that the SBA will present—a perspedtiag will also benefit the Court and the
Monitor as they develop remedial reforms to spedifiY PD practices. Because it satisfies the
requirements of Rule 24(a), the SBA should be gdiritervention in this matter as of right.

1. This Motion Is Timely.

Courts determine the timeliness of a motion fovéetd intervene by examining the
totality of the circumstances, with a particularpdrasis on four factors:

(1) how long the applicant had notice of its ingri@ the action before making
the motion; (2) the prejudice to the existing pgrtiesulting from this delay; (3)
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the prejudice to the applicant resulting from aideof the motion; and (4) any
unusual circumstance militating in favor of or agsiintervention.

In re Holocaust Victim Assets Liti@225 F.3d 191, 198 (2d Cir. 200@xcord Farmland Dairies
v. Commissioner of New York State Dep’t of Agnoeltand Markets847 F.2d 1038, 1044 (2d
Cir. 1988). In evaluating the timeliness of a gasigment application to intervene for the
purposes of participating in the appellate or fellgases of a litigation, “[t]he critical inquiry. .
is whether in view of all the circumstances thelménor acted promptly after the entry of final
judgment.” United Airlines, Inc. v. McDonaldt32 U.S. 385, 395-96 (1977).

Courts frequently permit intervention in a distecurt matter after the issuance of a
judgment in circumstances where the party seekingtérvene did not have notice of its interest
in the litigation until after the court issued agment, and where the party seeking to intervene
will be the only party prosecuting an appeal. BesD.C. Circuit noted iAcree v. Republic of
Iraq:

Post-judgment intervention is often permitted where the prospective

intervenor’s interest did not arise until the ajgttel stage or where intervention
would not unduly prejudice the existing parti8seWright & Miller § 1916.

370 F.3d 41, 50 (D.C. Cir. 2004brogated on other grounds by Republic of Iraqeaty 556
U.S. 848 (2009).

Courts have stated that a non-party seeking tacpgeate post-judgment in a district court
matter for purposes of appealing the judgment showdve to intervene in the district court
matter and then file a notice of appe8keMarino v. Ortiz 484 U.S. 301, 304 (1988We
think the better practice [as contrasted with §jlannon-party appeal directly with the Circuit
Court] is for such a nonparty to seek intervenfmmpurposes of appeal; denials of such motions
are, of course, appealable.”). When a non-partyasdo intervene within the 30-day period

provided for taking an appeal pursuant to Fedeud¢ Rf Appellate Procedure 4, the motion is
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timely. SeeDrywall Tapers and Pointers of Greater New Yorkc¢éldJnion 1974 of LU.P.A.T.,
AFL-CIO v. Nastasi & Associates Ind388 F.3d 88, 95 (2d Cir. 2007) (“Since Local Bed a
notice of appeal within 30 days of the Order isgulme Consent Injunction, albeit at a time when
it was not a party, its status as a party, if veation is granted, should permit it to renew its
appeal.”).

The timeliness requirement of Rule 24 is a lencamd. Sege.g., Cook v. BateS?2
F.R.D. 119, 122 (S.D.N.Y. 1981) (“In the absencermjudice to the opposing party, even
significant tardiness will not foreclose intervamti”). Thus, even when a motion to intervene
“was filed several years after the underlying mateed been pending in this court, mere lapse of
time does not render it untimelyld.

a. The SBA Has Acted Promptly to Participate in the Renedial
Proceedings.

This Motion is timely to the extent that it seek&ervention in this matter for the purpose
of participating in the remedial proceedings tacbaducted pursuant to the Remedies Opinion.
Courts have held that intervention after the ligpphase of a litigation is timely when a yet-to-
be-determined remedy will affect the rights of tiiervening third party.Seee.g, Spirt v.
Teachers’ Ins. & Annuity Ass'®3 F.R.D. 627, 637 (S.D.N.Y. 1982ff'd in part and rev'd in
part on other ground$691 F.2d 1054 (2d Cir. 1982)acated on other ground463 U.S. 1223
(1983);United States v. Hooker Chems. & Plastics Casg0 F. Supp. 1067, 1082-83
(W.D.N.Y. 1982);see also Fleming v. Citizens for Albemarle, 18@.7 F.2d 236, 237-38 (4th
Cir. 1978),cert. denied439 U.S. 1071 (1979)iddell v. Caldwell 546 F.2d 768, 771 (8th Cir.
1976). Accordingly, courts have permitted partestervene at the post-judgment remedy

phase.Seege.g, Ctr. for Biological Diversity v. Delgad®1 F. App’x. 381 (9th Cir. 20033ee

-10-
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alsoUnited States v. Covington Technologies,©67 F.2d 1391, 1394 (9th Cir. 1992) (holding
that court may permit intervention at any stagthanproceeding, including post-judgment).

In granting a party’s post-judgment motion for ledw intervene for certain purposes, the
Spirt court noted that:

[1]t is beyond peradventure that post-judgmentrirgation motions are, in certain

circumstances, “timely,5ee e.g, United Airlines, Inc. v. McDona|dt32 U.S.

385, 396, 97 S.Ct. 2464, 2471, 53 L.Ed.2d 423 (% that such

circumstances may be presented where, as is theheas, intervention is sought

with respect to a post-judgment proceeding thatseeresolve a substantial

problem in formulating the relief to be grantedamtount of the judgmendee
Hodgson v. United Mine Worker473 F.2d 118, 129 (D.C.Cir.1972).

93 F.R.D. at 637. Courts have expressly recograzdimely post-judgment intervention for the
purpose of having a voice in shaping the relidiéagyranted.SeeNatural Resources Defense
Council v. Costle561 F.2d 904 (D.C. Cir. 197 htodgson v. UMWA473 F.2d 118 (D.C. Cir.
1972);see alsdNerbungs Und Commerz Union Austalt v. Collectonsld; Ltd., 782 F. Supp.
870 (S.D.N.Y. 1991) (holding that motion to intemeewas timely even though filed almost two
years after notice of interest in case, becausemuias filed shortly after interest became
direct). Thus, the SBA is timely for interventionthe remedies phase before this Court.

b. The SBA Has Acted Promptly to Appeal the Opinions.

The SBA has filed this Motion within the 30-day joek for filing a Notice of Appeal
(and has simultaneously filed its own Notice of Ap}). Accordingly, this motion is timely for
the purpose of the SBA'’s participation in the Adpea

While Rule 24 does not set forth a specific timedeeking intervention for the purpose
of appealing a judgment, courts that have examtinisdssue have held that, if the motion to
intervene is filed within the 30-day period foiiri) a notice of appeal, it is timely. For example,
the U.S. Supreme Court heldMcDonaldthat a motion to intervene filed after judgmentt b

within the 30-day period for parties to the litiget to appeal the judgment, was timely.
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McDonald 432 U.S. at 396 (“[T]he respondent filed her motwithin the time period in which
the named plaintiffs could have taken an appealthgeefore conclude that the Court of
Appeals was correct in ruling that the respondemtigion to intervene was timely filed and
should have been granted.”). SimilarlyDnywall Tapers the Second Circuit held that a notice
of appeal filed by a non-party, after the non-pantyved for leave to intervene, but before the
court had ruled on the motion, was not untimel@8 &.3d 88, 95 (2d Cir. 2007).

The prospect that the City may not pursue the Apfoether supports a finding that this
Motion is timely? Courts have held that, when a party seekingtemniene in a district court
case that has proceeded to judgment acts pronfglyfimding out that an existing party may
not appeal the judgment, its motion for leave tenvene is timely. The D.C. Circuit reasoned in
such a case as follows:

[T]he appellants claim that in moving to intervehey were prompted by the

post-judgment prospect that the Government mighaippeal. Prior to the entry

of judgment, the appellants say, they had no reasariervene; their interests

were fully consonant with those of the Governmant] those interests were

adequately represented by the Government's litigaif the case. We agree. In

these circumstances a post-judgment motion toveter in order to prosecute an

appeal is timely (if filed within the time periodrfappeal) because “the potential

inadequacy of representation came into existentyeabrthe appellate stage.”

Dimond v. District of Columbia/92 F.2d 179, 193 (D.C. Cir. 19868ge United

Airlines, Inc. v. McDonald432 U.S. 385, 395-96, 97 S.Ct. 2464, 53 L.Ed. 28I 42

(2977).

Smoke v. Nortgr252 F.3d 468, 471 (D.C. Cir. 2001).
Here, the SBA did not have reason to interveng@iwposes of appealing the Opinions

until after the Opinions were issued. Moreovee, 8BA’s reason for intervention was amplified

after it learned that the City, under a prospeatie®& mayoral administration, may not continue

2 0n August 16, 2013, the City filed a Notice of Agpof the Opinions, thereby initiating
proceedings in the U.S. Court of Appeals for thedBd Circuit. Notice of Appeal, Dkt No. 379.
While the Appeal remains pending at this time,daihg the Democratic primary election held
on September 10, 2013, the only two remaining Deatmccandidates have stated that they will
not pursue the Appeal.
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to pursue the Appeal. The SBA acted promptly dé&aming of its interest in this matter and,
therefore, this Motion is timely.

C. The SBA'’s Intervention Would Not Prejudice the Exiging
Parties, and Denying Intervention Would Prejudice he SBA.

Because the liability phase of this matter hasaalyebeen decided by this Court and the
remedies phase is only beginning, there can beejadice to the existing parties. The SBA
seeks the right to participate only in shapingrdraedies to be awarded at the district court level
and review of the Opinions at the appellate le\Bdcause both of the phases in which the SBA
would participate as an intervenor are in theitiestrstages, its addition as a party to this matte
cannot result in any prejudice to Plaintiffs, théyCor any of the individual defendants.

On the other hand, if the SBA is excluded fromittihhe Appeal or the remedial
proceedings, it will be severely prejudiced becatgal be prevented from presenting its legal
theories regarding the Opinions to the reviewingrcand simultaneously shut out of the reform
process, a process that will address and seelatmgelthe way in which sergeants do their jobs,
and thereby directly affect its members’ terms eowlditions of employment.

As this Court acknowledged in the Opinions, sergeplay a major role, both directly in
the field and indirectly as supervising officerstie administration of stop, question and frisk
policies. Indeed, as the evidence introducedaltastablished, sergeants are primarily
responsible for carrying out the street-level pcast of the NYPD’s administration, including
the implementation of its stop, question and fpskcy. The Opinions specifically note
numerous instances of stops that were either céedpersonally by sergeants or were reviewed
or supervised by sergeantSege.g, Liability Op. 125-26 n.463 (noting that sergewamais one
of two officers who conducted stop and frisk); Lilday Op. 164 (identifying sergeant as one of

three officers involved in frisk); Liability Op. 2443 (noting that two officers who conducted
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stop called sergeant to scene to assist them).p@ilspectives of the sergeants regarding the
practical factors at play in policing should begameted to this Court as this matter moves
forward.

2. The SBA Has a Direct, Protectable Interest in Thid\ction.

The Opinions specifically address the role sergeait be required to play under the
reformed system. Thus, the reforms they manddtdaxe an immediate practical impact on
workload, staffing, safety, and other terms anddaoons of employment of the SBA’s
members. For example, the Remedies Opinion canthiactives for “an improved system for
monitoring, supervision, and discipline,” Remeds 23; “direct supervision of review of stop
documentation by sergeants,” Remedies Op. 23;c¢alispecifically requiring sergeants who
witness, review, or discuss stops to address rgttba effectiveness but also the
constitutionality of those stops, and to do so thaough and comprehensive manner,”
Remedies Op. 24; and, in connection with the Ceumtter that the NYPD institute the use of
bodyworn cameras, “procedures for the review gb sexordings by supervisors and, as
appropriate, more senior managers,” Remedies Qp. 27

All of these findings and conclusions will haveigngficant practical impact on the terms
and conditions of the SBA’s members’ employmentse, among other things, they impose
an increased workload on sergeants, who will nowelgeired to monitor more directly their
subordinates’ stops and documentation thereof. Qdet’s findings also affect the safety of
sergeants who frequently conduct stops themsehesnay now be limited in their ability to
protect themselves from dangerous situations inmglweapons, depending upon the reforms.
The findings also direct the creation of new dibogry procedures for officers who are found to
have engaged in unconstitutional stops, whichafftct sergeants both in the conduct of stops

and in the supervision of subordinate officers wboduct stops.
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Many of these mandated reforms fall within the scopcollective bargaining as set forth
in 8§ 12-307(6)b of the NYCCBL. As discussed abdkie,City is required to negotiate with the
SBA regarding such reforms. Thus, the SBA hagectlinterest in advocating for its members
in this matter by participating in the proceeditigst will present the options for reforms and by
raising arguments in the Appeal that protect itsntoers. The Opinions directly address the role
of sergeants in the carrying out and supervisioefstop and frisk policy. Changes to that
policy could result in practical impacts affectiting terms and conditions of SBA members’
employment. Thus, the SBA has a protectable lieg@lest in both the Appeal and the remedial
process. Participation in the Appeal will allovetS8BA to advocate for its members’ interests as
front-line officers who are charged with carryingt NYPD policy in the field—officers who
will be directly affected in a practical way shotlke Opinions stand. For similar reasons, the
SBA should have a seat at the table as the remaadie¢ss moves forward because its members
have uniquely relevant knowledge and valuable htsigto what reforms would work in
practice.

On a more immediate level, because of the uncéytamw surrounding previously well-
established and ingrained stop and frisks practtbesmplementation of disciplinary measures
for officers who engage in stops that are latenébto be unconstitutional potentially could serve
to deter officers from stopping and/or frisking ests at alf an effect that would have direct
relevance to officer safety because officers welldiripped of their ability to locate dangerous
weapons carried by individuals they question. iBigdtion in this matter by the SBA would

serve to allay such concerns by giving officers endirect representation in both the Appeal and

3 At least one union has already warned officersm@bnduct stops if they fear doing so might
violate any emerging new rules or laws regardirgstop and frisk practice§SeeDana
SauchelliNYPD cops say they won't go above and beyond thefaduty over ‘stop-frisk’
lawsuit risks N.Y. POsT, Aug. 24, 2013.
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the reform process. For this reason, the SBA’slvement is critical to the safety and
confidence of NYPD officers, who are currently leftmake difficult judgment calls in the field
without any guidance or any assurance that thearests are being considered and protected in
this matter.

Courts have permitted intervention by unions wlaanhere, collective bargaining may be
undermined by the result of a court proceedinghickvthe unions are not partieSeeE.E.O.C.
v. AT.&T. Co.506 F.2d 735, 741-42 (3d Cir. 1978}allworth v. Monsanto Cp558 F.2d 257,
268-69 (5th Cir. 1977). I€ity of Los Angelesupra the Ninth Circuit affirmed the district
court's conclusion that a police union had an egein litigation involving a proposed consent
decree between the City of Los Angeles and theddrfitates, because the consent decree may
have been inconsistent with the terms of the mentwna of understanding between the city and
the union governing the terms and conditions ofRbkce League’s members’ employment. 288
F.3d at 399-400. The court observed, “The Polieadue has state-law rights to negotiate about
the terms and conditions of its members’ employnasritAPD officers and to rely on the
collective bargaining agreement that is a resuthose negotiations.td. The Ninth Circuit
reasoned that, to the extent that it was disputaetiver or not the consent decree conflicted with
the memorandum of understanding, “the Police Ledgisethe right to present its views on the
subject to the district court and have them fubbpsidered in conjunction with the district court's
decision to approve the consent decrék &t 400.

Other courts have employed similar reasoning idifig a protectable interest for unions
seeking to intervene in litigation. EEOC v. AT & Ta union was permitted to intervene to
contest a proposed consent decree between thengosetr and an employer that could have

affected the terms of a collective bargaining agreat. 506 F.2d 735, 741-42 (3d Cir. 1974). In
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CBS, Inc. v. Snydethe court recognized that a union had a legallygmtable interest in
participating in proceedings that may have affettednterpretation or enforceability of a
collective bargaining agreement. 798 F. Supp. 10023 (S.D.N.Y. 1992xff'd, 989 F.2d 89
(2d Cir. 1993).

The Court’s prescribed changes to supervisiomitrgj discipline, and other policing
matters create a protectable interest for the S8zabse they interfere with the ability of the
SBA to negotiate collectively regarding the praattiecnpact of proposed City reforms—
specifically, the way in which those reforms wilfext sergeants’ ability to perform their
primary policing duties while simultaneously mamagpaperwork concerning stops. Moreover,
the practical effect of such reforms could be sxdurage officers from performing stop and
frisks altogether in order to avoid disciplinarylegal proceedings in the event that a given stop
is later determined to have been unconstitutio®aich an impact bears directly on officer
safety. To the extent that it is disputed whethramot the Opinions conflict with any collective
bargaining rights, the SBA “has the right to presenviews on the subject to the district court
and have them fully considered in conjunction viité district court's decision[.]City of Los
Angeles 288 F.3d at 400.

3. The SBA'’s Interest May Be Impaired by the Dispositon of This
Action.

If the SBA is not permitted to intervene in thistteaand in the Appeal on the bases set
forth above, it and its members will be bound b tésult of a proceeding in which they were
not permitted to participate. The results of kibign Appeal and the reform proceedings will have
a direct, practical impact on the SBA’s memberghai it will not have been properly permitted
to negotiate collectively in accordance with the@®OBL. Therefore, the SBA’s “continuing

ability to protect and enforce [its] contract prgiens will be impaired or impeded by’ a
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judgment that approves the mandated reforms witth@uEBA'’s involvement or inputAT & T,
506 F.2d at 74Xeealso City of Los Angele288 F.3d at 401 (permitting intervention of union
to challenge consent decree because “the consergtediy its terms purports to give the district
court the power, on the City’s request, to overtltePolice League’s bargaining rights under
California law and require the City to implemerglited provisions of the consent decree”).

While the presence of the City as a party to thastem will protect some of the interests
of the SBA, it will not protect them all becauskhaugh there is some similarity and overlap of
interests between the two parties, the SBA hastandt mission and objective: protection of
and advocacy for its members. Mullins Aff. { 3nelCity, by contrast, will protect and advocate
for the interests of the NYPD and the Departmera aole, without nearly as much regard for
the practical impact any changes to policy will @aw individual police officers. The SBA is
particularly unique in this respect because noratdugk of police officer plays the dual role that
is played by sergeants.

Should the Second Circuit affirm the Opinions, pinactical impact will be the
implementation of reforms without any participationthe sergeants who will be immediately
responsible for implementing them. Such a regkéty would violate the NYCCBL or
otherwise impair those sergeants’ collective baniggirights. Likewise, conducting the
remedial proceedings without the SBA would prewbatSBA from representing its members in
discussions about the practical impact of propesémms. It would also deprive the Court and
the court-appointed Monitor of the ability to helirectly relevant perspectives on those practical

impacts before deciding what options for reformagpropriate.
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4, The SBA'’s Interest Will Not Be Adequately Represerdgd by the
Parties to This Action.

The City is an inadequate representative of the 'SBAerests in both this matter and in
the Appeal. To determine whether the existingipatb a matter adequately represent a
prospective intervenor’s interest, courts consi{fBrwhether the interest of a present party is
such that it will undoubtedly make all the interee€s arguments; (2) whether the present party
is capable and willing to make such arguments;(8havhether the would-be intervenor would
offer any necessary elements to the proceedingother parties would neglecNorthwest
Forest Res. Council v. Glickma82 F.3d 825, 838 (9th Cir. 1996). The requirentént
inadequate representation “is satisfied if the i@ppt shows that representation of his interest
[by existing partiesinay beinadequate.City of Los Angeles, supra88 F.3d at 398 (quoting
Trbovich v. United Mine Workers of Amerje®4 U.S. 528, 538 n.10 (1972)) (alteration in
original) (emphasis added) (internal quotation marhitted). This showing is “minimal.”
Trbovich 404 U.S. at 538 n.10.

Here, the City will not “undoubtedly” make “all” aghe SBA’s arguments. Certainly, if
the City (under a new mayor) chooses not to putiseidppealnoneof the SBA’s arguments
will be made. Representation is inadequate whesxesting party has chosen not to pursue an
appeal and a non-party intervenes for the purpbpeosecuting the appea¥niguez939 F.2d
at 730 (“Having decided not to appeal the distairt’'s decision on the merits, the Governor
inadequately represents the interests of [propmged/enors]”). InYniguezfor example, the
sponsors of a ballot initiative chose not to seektervene in the district court proceedings,
relying on a governmental defendant to represesit thterests.ld. When they learned that the
governmental defendant had opted not to appeal,stneght to intervene for purposes of

bringing the appeal themselvesl. The district court denied intervention but thetki Circuit
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reversed, holding, among other things, that thegsed intervenors had established inadequacy
of representation because “no representation ¢otestiinadequate representatiofd” at 737;
seealsoAcree 370 F.3d at 50 (“In particular, courts often grpost-judgment motions to
intervene where no existing party chooses to appegldgment of the trial court.”). Likewise
here, the City’s representation is inherently irtadde because it may not even prosecute the
Appeal at all, an eventuality that requires the SBAntervene now to preserve its rights.

Furthermore, even if the Appeal does continue(ityg may choose not to challenge the
need for reforms such as proposed increases ira®j responsibilities to review stop
documentation and recordings, and may instead fooyseserving in some form the broader
practices this Court held were impermissible, sagkhe use of descriptions and performance
goals. For similar reasons, the City may not gab&e of or willing to present arguments that
are uniquely important to the SBA’'s members becassamphasis may be on the higher-level
institutional practices that it defended below. rstover, the SBA'’s perspective concerning the
discrete supervisory, disciplinary, and safety eeta of the Opinions may be neglected by the
City if it sets its sights on broader, less granidaues such as the district court’s finding that
City was deliberately indifferent to constitutioradfenses. In this context, the City may have an
incentive to agree to overly broad oversight rermather than evaluating individually how
each proposed reform might ensure the constituitgrad the NYPD’s police work while
simultaneously preserving its effectiveness.

The Second Circuit has held that intervention lopa-party is appropriate when an
existing party’s perspective on the issues at stadg be less focused and informed than that of
the proposed intervenoSeeCostle 561 F. 2d at 912 (granting motion to intervenedose “the

appellants’ interest is more narrow and focussied flsan EPA’s, being concerned primarily
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with the regulation that affects their industriesDue to its members’ narrower and more
focused expertise, the SBA is likely to make a magerous presentation to the court regarding
the discrete details of their supervisory and figtitk than the City will be able to makél.Y.

Pub. I. R. G. v. Regents16 F.2d 350 (2d Cir. 1975) (“[W]e are satisftbdt there is a

likelihood that the pharmacists will make a morgovous presentation of the economic side of
the argument than would the [state authority p&xty]

Courts also have noted that unions and their dolietargaining counterparties (i.e.,
employers) do not, as a general matter, have atitgef interests.SeeVulcan Soc. of
Westchester County, Inc. v. Fire Dept. of City dit&/Plaing 79 F.R.D. 437, 441 (S.D.N.Y.
1978) (“Although the municipalities involved haveetsame interest in seeking qualified and
efficient fire personnel, it could hardly be sanat all the interests of the union applicants hee t
same as those of the municipalities. This coutdldide hard pressed to find that the employers
of the unions, with whom the collective bargainisglone, would represent the interests of the
unions in these agreements and otherwise withaime sigor and advocacy as would the unions
themselves.”). Here, the SBA and the City, whilgreed on many issues, are adversaries to one
another in the collective bargaining process and fhemselves in antagonistic postures toward
one another in many instancdedhus the SBA cannot rely on the City to presbatiiews of
police sergeants, city employees who sit on theratlie of the City at the collective bargaining

table.

* For example, sergeants face potential civil liabfor approving stops. In such circumstances,
the City and SBA member’s positions are adverstoitthe extent that the City seeks to argue
that the sergeant did not act within the scopabhher employment in order to decline
indemnification and thereby protect its own intéses
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The SBA would not adequately be represented bthein either the Appeal or the
remedial phase of this matter. Thus, the SBA ghbealallowed to weigh in on the issues in this
matter on its own behalf.

B. Alternatively, the SBA Should Be Granted Permissivéntervention.

In the alternative, this Court should find that 8A meets the standard for permissive
intervention, which may be granted in the courtsretion. Fed. R. Civ. P. 24(b). The
threshold requirement for permissive intervent®a i‘claim or defense that shares with the
main action a common question of law or fact.” HedCiv. P. 24(b)(1)(B). Permissive
intervention must not “unduly delay or prejudice @djudication of the original parties’ rights.”
Fed. R. Civ. P. 24(b)(3). In addition, the coudyrtonsider factors such as whether the putative
intervenor will benefit from the application, thatare and extent of its interests, whether its
interests are represented by the existing padieswhether the putative intervenor will
contribute to the development of the underlyingdatissues.United States Postal Serv. v.
Brennan,579 F.2d 188, 191-92 (2d Cir. 1978) (quotBangler v. Pasadena City Board of
Educ.,552 F.2d 1326, 1329 (9th Cir. 1977)).

In the event that the Court is inclined not to gittwe SBA’s application for intervention
as of right, it should nevertheless permit the SBMtervene for the purposes stated above. The
SBA has various claims and defenses under the NYCBH®! other state and federal laws
related to the proposed reforms and their effecsBA members’ duties and obligations. The
SBA'’s participation would not unduly delay eitheetAppeal or the reform proceedings, which
can begin as scheduled with the SBA participatiogifthe outset. Both proceedings would
benefit from the SBA’s inclusion due to its uniquerspective on the relevant issues, as
discussed above. Finally, for the same reasorfsgitabove, the SBA has significant interests

in the outcome of the process, its interests waoldadequately be represented by the City, and
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it is a source of critical factual information redilmg the nature of police work and how best to
reform policies in a way that enables that workéadone effectively. Accordingly, permissive
intervention should be granted.

V. CONCLUSION

For all of the above reasons, the SBA respectfa@dyests that the Court grant its motion
to intervene as of right under Federal Rule of IGtvocedure 24(a)(2) or, in the alternative,
permissively under Rule 24(B).

Dated: New York, New York. Respectfully submitted,
September 11, 2013
DLA PIPER LLP (US)

1251 Avenue of the Americas, 27th Floor
New York, NY 1002-1104
212.335.4500

By: /s/ Anthony P. Coles
Anthony P. Coles
Courtney G. Saleski
(seeking admissiopro hac vicé
Attorneys for Proposed Intervenor
Sergeants Benevolent Association

®> While Rule 24(c) states that a “motion to interwenust . . . be accompanied by a pleading that
sets out the claim or defense for which intervenigosought,” the pleadings are closed in this
matter, judgment has already been rendered, arfBBAeseeks to participate only prospectively,
for the purposes of appeal and to have a voiceamémedial proceedings. Therefore, there are
no pleadings to be filed at this time. The SBApexgtfully requests that this Court excuse it
from this requirement, as courts have done in singircumstancesSee e.g, Massachusetts v.
Microsoft 373 F.3d 1199, 1250 n.19 (D.C. Cir. 2004) (remegrslistrict court’s denial of motion
to intervene and noting that proposed interveerekimg only to participate in appeal was not
required to file pleading under Rule 24(c) becaysggment had already been rendered” and,
“in any event, ‘procedural defects in connectiotivintervention motions should generally be
excused by a court™) (quotinglcCarthy v. Kleindienst741 F.2d 1406, 1416 (D.C. Cir. 1984)).
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